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LAW SCHOOLS AND LEADERSHIP 


OM the Fall of 1939 to the Fall of 1941 the total law school enrollment 
in the United States dropped from 34,539 to 23,079. The total enrollment in 
the Fall of 1942 in the 110 of the law schools in the country approved by the 
American Bar Association shows an enrollment of 18,449 in the Fall of 1941, 
14,421 in March, 1942, and 7,887 in the Fall of 1942, reflecting a decrease of 75 


per cent in a period of four years. 


These figures graphically illustrate the impact of the war on legal education 
and, perforce, on the future of the Bar. Despite the fact that of late, lawyers have 
been classed as non-essential, sometimes facetiously and sometimes not, lawyers 
always have been and, from all present indications will continue to be an essen- 
tial part of our national structure. Even the most casual examination of American 
history from colonial days to the present moment will furnish myriad examples of 
the part lawyers have taken and of the services they are even now rendering in 
our governments, national, state and local, and in aiding the normal and ab- 
formal functions of the body politic. 


There is, we think, a marked distinction between lawyers and those who are 
just members of the bar. It is of the former that we speak here, for it is to 
them that we must look for continued leadership. By the same token, it is in 
‘their education and training that the Bar and the approved law schools of 
foday are primarily interested. It may well be that some of those who, because 
"of the war, have had to forego their cherished desire to become lawyers, may 
/Rever attain that end, and that the Bar will consequently lose another Webster, 
Choate, Holmes, Brandeis or Stone. Perhaps the Bar can stand this loss but 
/we have no doubt that those who, in these times, are fortunate enough to be 
able to complete their legal education will form the nucleus of an even stronger 
‘egal profession with adequate leadership for the days to come. To that end 

law schools which are members of the Association of American Law 
psthools and which are approved by the American Bar Association, in adhering 
the established standards, are rendering a unique service to the public, the 

, and the legal profession. 
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THE NEW OFFICERS OF THE ASSOCIATION 


ITH the counting of the ballots completed, the office of the Association has 

announced the election of William C. Mathes as the President of the Asso- 
ciation for the new year without opposition. The new senior Vice-President will 
be Harry J. McClean and Alexander Macdonald has been elected as Junior Vice- 
President. 


Ewell D. Moore and Alex W. Davis were reelected to the Board of Trus- 
tees. The two new members of the Board from Los Angeles are Paul Nourse 
and J. Marion Wright, both of whom have had no Iittle experience in matters 
affecting the interests and the welfare of the profession. Paul E. Schwab, of 
Beverly Hills, and Glen Whitney, of Glendale, were elected as trustees represent. 
ing the affiliated Bar Associations. 


The new officers and trustees will be inducted at the meeting of the Asso 
ciation to be held on February 25. Their interest in the work of the Association 
has been demonstrated through the years and by their election we are assured 
of a successful administration in the year to come. 


The newly elected President will succeed George M. Breslin who, in fair 
weather and foul, has rendered yoeman service to the Bar. Few enough members 
of the Association realize the vast amount of work done by its president or know 
of the personal sacrifices he must make in fulfilling his duties. Like so many of 


his predecessors, George Breslin has done his work well and is entitled to the 
gratitude of all of us. It is fortunate that his advice and counsel and at least 
some of his time will be available to his successor. 





ROLL OF HONOR 


HE New Year brings with it a large addition of names of members of the 

Association who have left practice to serve in the armed forces. Unfortunately 
we have not been informed in every instance of the rank or grade of those on 
the list. The twenty-six new stars on the service flag of the Association ar 
represented by the following members : 


Barton, Cecil L., Capt. AUS Korn, Irving, USA 
Boileau, E. Burdette, Ensign, USNR Lanigan, James E., Pri. USA AF 
Brooks, John W., USNR Longacre, Charles I., Capt. USA 
Dennis, W. B., Lt. USNR AC 12th Ferry Group 
Dibble, J. Rex, Lt. Coast Artillery Manners, John G., USNR 

Anti Aircraft Corps Martino, Fred J., Pri. F.C. U SA 
Drukker, Richard T., Ensign, USNR McCraney, Thomas O., Pri. USA 
Ed mt TT McDonald, Edwin A., Jr., Pri. USA 
edgar, Joseph H., Pri. USA 

7 “ae Metzler, Brenton L., Capt. USA 

Gandy, Richard K., Capt. USA Nolan, Edward J., Major USA AC 
Gilbert, John F., USA Peeler, Joseph D., Major USA AC 
Hauk, A. Andrew, Lt. (j.g.) USNR Roeschlaub, Ronald C., USNR 
Hunt, Milton T., Instructor USA Stewart, Malcolm E., USA OC 

Air Base White, Warren, USA AF 
Kearney, Louis E., Pri. USA Woodson, Margaret, WAVES, OC 
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SOME CURRENT PROBLEMS OF 
CALIFORNIA LEGAL EDUCATION 


By Sayre Macneil, of the Los Angeles Bar, 
Dean of the Law School, Loyola University 


T some of the less edifying symposia of my early manhood the late Donald 
A O'Melveny was wont to turn arid or acrid debate into unified action by the 
thesis: ‘‘Let us tear down the schools and build breweries.”’ 

Four groups of Californians are currently wrestling with problems of legal 
education.' The groups are the teachers, the officers of administration of the 
schools, the bar examiners, and the large number of busy practitioners and judges 
who do valiant laison work on such bodies as the California State Bar Committee 
on Cooperation. During the last two years it would be not unnatural that the 
refrain of brewery versus law school would oft arise unbidden in their minds. 
Hard problems force hard decisions. These call for haste. Relevant information 
is scant. ; 

We are obliged as best we can to “fish or cut bait” on such matters as 
“whom to teach,” “what to teach,” and amid a maze of “hows” and “whys” 
appurtenant thereto, we must place our bets on how long to teach. In current 
shop talk the labels for these pervading problems are “eligibility,” or “pre-legal 
education,” the “accelerated program” and, “standards of approval” of law schools. 

I strongly suspect that the War did not cause these problems. Rather they 
have been latent since the middle 1920's, were accelerated about 1929 and have 
pounded for attention since 1933. It is currently fair game, however, to blame 
them on the War. 

By and large the teaching wing of your and my common profession likes 
to stick close to precedent. I and my immediate group had always pronounced 
the law French name for the beneficiary of a trust as though it were spelled 
“setty.” In middle life I heard learned men pronounce it as though it were 
spelled ““cess-twee.” I sought light from the learned Reporter of the Restatement 
of the Law of Trusts. “‘Setty’ is right,” quoth he. “How do you know?” 
“Because Ames always said ‘setty’!” This attitude I believe to be normal. 

“Whom to teach” and “how long to teach them” are probably interdependent 
problems. I can not separate them in my own reflections. Since 1937 the Cali- 
fornia State Bar Act has fixed the minimum pre-legal formal training as at 
least two years of college education with some reasonable “play of the joints” 
to care for the case of the exceptional man by the status of the “special student”’ 
if he has attained the age of 25 years.” 

Law students in 1943 differ substantially from law students of 1937 in at 
least these average particulars: They are generally older and have frequently 


1For an excellent review of the national problems see Elliott E. Cheatham (then 
President of the Association of American Law Schools), The Law Schools and the War, 
10 Amer. Law Sch. Rev. 19-23. (Dec. 1942.) 

*Section 24.2 added to the State Bar Act by Cal. Stats. 1937 p. 1492 (Deering Gen’l 
Laws, Act 591). It also laid down in subdivision 7, the requirement (a) that the candi- 
date shall “have graduated from a law school accredited by the examining committeé 
requiring substantially the full time of its students for three years, or (b) graduated 
'rom a law school accredited by the examining committee requiring a part only of 
its students’ time for four years, or (c) have studied law diligently and in good faith 
for four years; ” At first blush it might be argued that in the light of prior 
established practice no penalty was intended for the race horse who completed the 
Prescribed course in less than three or four years as evidenced by gaining a degree. 
Current interpretation however, is generally contra. Perhaps such conduct on his part 
would unduly discourage the others. Since 1939 these matters have been transferred 
to Cal. Bus. & Prof. Code, section 6060. 
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made their way in some worldly walk of life, accounting, insurance, as salesmen, 
junior executives or otherwise. The example of long hours and few if any holi. 
‘days has infected them. In a world setting which makes it harder for ‘almost 
anyone to concentrate they at least make bull-dog efforts so to do. Our old 
norms were based on a markedly different rhythm of life. 


In 1937 what was the norm of the “regular” student? He or she was 
young. Student began law school usually without interruption. There had been 
twelve years of fairly continuous elementary schooling of an average quality 
that we can not (as a nation) mark higher ‘than “C.” Then came three years 
of vastly diverse college training—diverse as to subject matter, discipline, 
quality and quantity of instruction. College freshmen and their instructors seem 
to agree that an important quantitative part of the freshman year consists in 
smoothing out rough edges and bringing the group to some common understand- 
ing—in short, “getting ready to begin.” Similar variation occurs in the first two 
years of junior ‘college, college or university training. 

I do not believe this variety of background is bad. I believe it is good. A 
colleague once made a list of the books which every first-year law student. should 
know. I studied the list with shame. I had read parts of one of the books and 
had an inkling as what a few of the others were about. It was comforting to 
learn that only two of my colleagues (aside from the list-maker), claimed to have 
read the listed books. The remnant were slightly skeptical as to the correctness 
of the memory of that twain. The techniques of such varied educational pre. 
legal backgrounds have a valuable transfer in practice. The needs and interests 
of the American clientele in the long run call for every technique and the most 
diverse abilities to handle facts. This transfer value of the natural and the 
social sciences, begins to show in the second or third year of law study. Its 
real value makes me highly skeptical of any prescribed routine of “‘pre-legal edu- 
cation.”” However, it surely makes the effort of first year group-progress far 
more difficult than it was, say, from 1900 to 1920 when the student experience 
before entering law school was much more of a pattern. Professor Zechariah 
Chafee, Jr., elucidates this point so well that I quote at length.* He was review. 
ing the Beards’, The Rise of American Civilization, which he highly recom- 
mended for student reading. He says: 

“It is very difficult to demarcate a group of college subjects so obviously 
necessary for law students that they would be comparable to the three pre- 
medical requirements and would justify intensive concentration upon them to 
the consequent neglect of other college courses. Most law teachers would 
agree on only two points in this connection. First, college courses of a legal 
nature like constitutional law and jurisprudence are good for laymen, but should 
be avoided by a prospective lawyer since he will cover these same fields much 
more fully in his law school and had better spend his time in college on matters 
which do not overlap his legal curriculum. Secondly, a thorough training in 
expressing his. ideas in the English language is indispensable. Beyond this, 
some will argue for concentration in history, others in economics and govern- 
ment, others in science, while distinguished advocates are not wanting for the 
old-fashioned Latin, Greek, and mathematics. Psychology has an important 
bearing on the mental processes of witnesses and of judges, and philosophy 
prepares the law student to handle abstract concepts. In short, it seems 
probable that there is no single pre-legal curriculum for anybody. The contacts 
of the law are so numerous that any one of a large number of fields of 
knowledge will prove related to it, and the years before law school may best 
be devoted to studying the subjects which the undergraduate himself finds most 
responsive to his own aptitudes and his own interests in life at large. 

No law student, however, can afford to be wholly ignorant of economics, 
political science, psychology, the methods of the natural sciences, or English 
and American history. But it is a superstitution all too prevalent to suppose 


341 Harv. L. Rev. 265, 266. (Dec. 1927.) 





ULLETIN 


alesmen, 
iny holi- 
r almost 
Our old 


she was 
ad been 
» quality 
ee years 
iscipline, 
ors seem 
nsists in 
lerstand- 
first two 


rood. A 
it. should 
0ks and 
rting to 
| to have 
rrectness 
mal pre- 
interests 
the most 
and_ the 
idy. its 
gal edu- 
sress far 
‘perience 
“echariah 
: review- 

recomi- 


ously 
pre- 
‘m to 
would 
legal 
hould 
much 
atters 
ng in 
this, 
yvern- 
r the 
ortant 
sophy 
seems 
ntacts 
ds of 
- best 
most 


mics, 
nglish 
ppose 


JANUARY, 1943 


that it is necessary to take a course in a subject in order to know something 
about it. A chief count in the indictment of college education is that it fails 
to develop a desire for reading books in fields outside of courses. Instead of 
requiring pre-legal courses, a law school might prepare a list of recommended 
books in the fields previously described as essential. These books should be 
both interesting and important. If every law student, prospective or actual, 
were advised to read them, the professor of law would find in his men ‘that 
common background which is so desirable. 

Individuals will differ widely as to such a list, but if the reviewer were 
asked to prepare it, he would include such titles as these:* Wallas’ Human 
Nature in Politics and The Great Society; Pickwick Papers and Bleak House; 
William James’ Psychology and Pragmatism; Sumner’s Folkways; Vallery- 
Radot’s Life of Pasteur; the autobiography of Darwin and the chapter of 
reminiscences in his Life and Letters; Lord Acton’s Lectures on the French 
Revolution; Green’s Short History of the English People.” = - 


Aside from such worldly experience as the student might have encountered 
in “working my way through”, the 1937 vintage typical student’s mind was a 
tabula rasa, free of pre-conceived notions of the conceptions of legal procedure, 
contract, agency, real property, and (aside from motor vehicle liability) of tort. 
The background was substantially a minimum of seventeen years of fairly con- 
tinuous “book-learning.” 

In respect of this fodder for ultimate use of the employing private practi- 
tioner the underlying pragmatic aim of the law school used to be to produce a 
privately employable product at the end of approximately three years. Of this 
three years, the time requirements of the man who worked his way were adult- 
sized. The time requirements of the capable man not working his way and 
satisfied with a “gentleman’s C” were not calculated to cause any marked increase 
in the curve of nervous breakdowns. However, in beginning such a peculiar 
technique as that required for the practice of the common law* some period for 
an intellectual process which has been aptly described as “legal osmosis’’, whereby 
the new methods and conceptions gradually “jell’’ and attain the toughness neces- 
sary for effectiveness in client-caretaking and in the courtroom, seemed necessary. 
There is strong evidence that the American employing bar from say, 1926 
onwards was not satisfied with the product of the law schools. Roughly speaking, 
I suspect that the wages or salaries paid beginners in the decade 1926 to 1936 
showed no such change from the decade 1911-1921 as would be paralleled in 
many other occupations.» Nay, more! The Bar openly and repeatedly has since 


*It will be noticed that the list contains no book on economics; no contemporary 
book on this subject seems as stimulating as those named in other subjects, but the 
prospective lawyer should undoubtedly be urged to read some good modern book on 
economics, and he might do worse than go through Adam Smith as well. [Z. C., Jr.] 


4Proud as we are of our common law we should be mindful that it never sold itself 
to Scotland, to any portion of Europe or Asia, to large portions of Canada, to our own 
Louisiana, or to any of our neighbors to the South. In the post-war world which many 
envisage is it more likely that common law will wag civil law or vice versa? Did not 
the permanent intrusion of administrative law into our system on a vast scale dissolve the 
main separate characteristic which held them apart? 

5Another significant change may be the comparative success in practice of men of 
varied scholastic rank. Theoretically in the long run, average worldly success in practice 
should conform with the honor ranks of “A” and “B”, the “good” or “fair” rank of “C” 
and the hesitantly “satisfactory” mark of “D”. I believe they did conform to, say, 1917. 
Lauriz Vold in 1919 made a very elaborate and detailed study for North Dakota embodied 
in his Legal Preparation Tested by Success in Practice, in 33 Harvard Law Review, 168- 
197. (December, 1919.) His norm was successful practice in the trial courts and in 
appellate courts. The “B” man topped the list. The “C” man was far below the “A” 
man and the “B” man. The “D” man had a marked advantage over the “C” man. Giv- 
ing the high “B” man a rating of 100 per cent, the “A” man got 86.50, the low “B” man 
80.60, the “D” man 70.09, while the “C” man trailed at 51.57, I have a feeling which can 
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1921 evidenced its dissatisfaction with the law school product. The interest jp 
law schools on the part of the American Bar Association, the elaborate surveys, 
the keen interest of the California State Bar, the enormous amount of skilled 
practitioners’ and judges’ time (and not inconsiderable sums of money) required 
for the good functionings of committees of bar examiners and committees of 
cooperation, are by no means evidence of satisfaction with the law school prod. 
uct. Parenthetically, it is significant to note that just as the liking of the 
employing practitioner waned, the demand for just such a product for employ. 
ment by the judiciary as secretaries and by the governmental agencies (particy. 
larly federal) waxed to an unprecedented degree. I venture to predict that in 
the course of the next decade this movement will increase in volume and t 

and that the employing portion of the American bar will encounter a very serious 
shortage of the young male lawyer material to which it has been accustomed! 

At any rate the dissatisfaction with the human employable product, addej 
to the very natural pedagogical desire to have better finished material upon which 
to operate, and having it, not to let go of it, produced a substantial pressure t 
raise the standard of the duration of legal instruction from three years to four 

Personally, I do not believe this movement had sound tough roots. 

I think the big fallacy on the part of the bar is to insist that law schook 
produce lawyers. I used to believe that they could. I am firmly convinced tha 
they cannot. I believe the expensive and earnest recent efforts of many of the 
schools to produce practitioners are beside the mark. Law schools can produc 
law students. Only the bar through intelligent apprentice training of already 
qualified law students can produce satisfactory practitioners. To illustrate: About 
1928 I was teaching first year men the law of easements via the case method 
It struck me that every case the men studied involved a document illy and ineptly 
drawn. Was it not poor pedagogy that the mental picture of the easement 
should be founded solely on the anatomical study of such infirm and cripple 
easements? How about introducing the students to such healthy, perfect spet- 
mens as I had drawn myself in practice? 

When I was about to begin I consulted an eminent Wall Street employer. 
Violently and yet almost tearfully he bade me desist. “Suppose you were pre 
paring young ladies for marriage. Wouldn’t it be your duty to instil principle 
and theories and confine yourself to that? They should learn practice after 
matrimony. And if by any chance you think that we want our young men tok 
thinking that your forms of easements are models, or compare for a moment 
with our forms and practices, etc., etc” I believed and still believe the point 
well taken. 

The law teacher should know how to read cases and texts so as to get th 
meat he needs out of them. He should be able to interest and guide student 
so that they can, “on their own,” read great quantities of law material and gt 
what they need out of them. We do not do this job well enough in either: 
qualitative or a quantitative measure. This is our primary job. The secon 


not of course be as yet supported by facts that during the next decade or two the 
man moves up to the top rank. 

6In July of 1942 the Board of Legal Examiners of the United States Civil Servic 
Commission announced examinations for the following: Associate attorneys at $3,200: 
year; assistant attorneys at $2,600 a year; junior attorneys at $2,000 a year; and 
clerks, “trainees”, at $1,800 a year. Applicants for the new juristic Order of the Traines 
were confined to persons not yet admitted to the bar. They were obliged to graduate at 
later than Feb. 15, 1943 and their appointments are conditioned on being admitted to tt 
bar or passing a bar examination within 18 months after entering on duty. If any o 
our readers know more lucrative openings for students in the local field of private praciit 
I should be happy to hear of them. 
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is that the student may have facility to convey what he has gotten by spoken or 
written word so that the hearer or reader may get what he needs with a minimum 
wastage of time and effort. That facility after all is most valued by the employ- 
ing practitioner, the future client, the judge who hears argument, and the justice 
who reads briefs. If one seeks for the weakness in current American legal edu- 
cation I suspect that it is on this point that I expose our bare faces to the breezes 
of criticism. Law review student editors, the picked few who are admitted to 
hard driven seminars, get a fine start at this technique. The occasional peda- 
gogue pounds at the drill of “stating a case” with brevity and precision. For 
the most part, however, I believe our performance is far under par for achieving 
the goal of oral and written expression. These things we can do. Can we also 
teach practice? The answer is “yes” if we add to our faculties men who are 
learned and proficient in practice. Otherwise I feel confident that the answer 
is “no.” ‘To add to our faculties the type of lawyer who in large or small law 
ofices does turn law students into lawyers would be a mighty expensive effort. 
Short of that, I am reminded of my Wall Street friend’s admonition that the 
shoemaker had best let the purchaser break the new shoes in. 


What of “acceleration”? When the element of time is unimportant we 
can all agree that a man can learn more in four years than in three, and more in 
three years than in two. That, however, is on the presumption that he works at 
an even pace. However, the man who has not internal reserves so that he can 
for sizeable periods speed up without substantial leakage of efficiency has a hard 
row to hoe in the fierce competition of American practice. The four year idea 
had a definite tendency seriously to postpone the choice of a home, the choice of 
a wife, the choice of the elder statesman to pay the monthly check, to assign 
the task, to criticize the result. It was a good excuse to eschew the everyday 
calls for Caesar, to act as officer at elections, to canvass your precinct, or what 
not, the calls of your church, the calls of active collaboration with community 
chest, junior bar association, or fraternal order’s activities. These are high prices 
to pay. Admitting that a man can learn more in four years than in three, the 
question remains, is four years in school better than three years in school plus 
one year of office training? I think the most favorable verdict we can give the 


four year plan for the average law student is “not proved.” 


So what of the next step, which currently seems to be putting forth lusty 


and healthy roots through much of America? Can the old-fashioned three 
calendar years with frequent and copious vacations, recesses and holidays be 
compressed to two and a fraction hard driving years wherein is allotted no more 
time off than the student will get thereafter in the rigors of practice. 

Many schools under the leadership of Harvard Law School are trying it. 
At Harvard the idea of an accelerated program is not new. It was tried after 
the last war. Among the fruits thereof were, as far as the California bar is 
concerned, such law teachers and practitioners as Stanley Morrison, ex-teacher 
at Stanford, now member of a Los Angeles firm; David E. Snodgrass, Dean of 
Hastings Law School; Howard A. Judy, regional attorney for the Securities 
Exchange Commission ; Harry L. Dunn, and Edwin S. Pillsbury. Granted, that 
had they stayed longer at school they might have amounted to more in the long 
tun! However, I am willing to take them as they are as sufficiently ripe prod- 
wets of our legal educational system. 

_Is this “speed up” good for all? Surely not. Is it valuable for some? I 
believe so. I predict that a system whereby the sprinters and hurdlers may be 
tarly separated from the milers and marathoners and trained accordingly has 
come to stay in our American law schools. 
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SOME PRINCIPLES OF WAR FINANCE 


By Ray E. Untereiner, 
Professor of History and Economics, California Institute of Technology 


[On January 11, 1943, the President submitted to the Congress a war 
budget “exceeding 100 billion dollars” for the next fiscal year. In the course 
of his message the President said: “I believe we should strive to collect not 
less than $16,000,000,000 of additional funds by taxation, savings or both 
during the fiscal year 1944.” Some of the factors which the Congress must 
consider in providing for the collection of such additional funds were discussed 
last October by Dr. Untereiner before the Women’s Tax Study Group of Los 
Angeles. Excerpts from that speech under the above title, with the subhead 
“Taxes Can Destroy Free Enterprise,” were printed in The Tax Digest for 
January, 1943. Through the courtesy of California Taxpayers’ Association 
we are privileged to reprint those excerpts, believing they will be of interest 


to all members of the Bar.—Ed.] 


66 OULDN’T it be nice to live 

where nobody pays taxes and 
the Government gives everyone a liv- 
ing!” 

How many times has the poor, 
overburdened taxpayer voiced that 
fervent conviction! Now, for the first 
time in America, we have a real op- 
portunity to make the dream come 
true. All we need do is lose the war! 
It is quite conceivable that Ameri- 
cans, under the rule of Hitler or Hir- 
ohito, would pay no taxes; whatever 
living we got, would be doled out by 
the Government. Taxes can be paid 
only by people who have something 
they can call their own. People sup- 
port the Government only where the 
products of their labor belong initi- 
ally to them. Government must sup- 
port the people where the Govern- 
ment takes from the outset all that 
the people are able to produce. 


Taxes—A Privilege of Free Men 


The fact that the payment of taxes 
is the exclusive privilege of free men 
does not, however, make unlimited 
servings of that privilege an unquali- 
fied blessing. The Government that 
allows individuals freedom to earn 
wealth for themselves, but then takes 
an ever-increasing percentage away 
from them in taxes, eventually be- 
comes indistinguishable from the 
Government that enslaves them and 
seizes their product without ever per- 
mitting them to have title to it. The 


badge of freedom, permitted indefinite 
growth, may become the millstone 
that submerges it. 


Trend of Tax Collections 


That taxes had increased at a dan 
gerous rate prior to the initiation of 
the defense program is a fact appar 
ent to all save those who deny the 
basic validity of the free enterprise 
economy. 

Now we are at war and both ta 
ation and public borrowing must it 
evitably skyrocket. Tax payments 
for 1942 will probably total some 
twenty-three billions of dollars; $172 
per capita. For 1943, the estimates are 
thirty-five billions of dollars ; $260 per 
capita. Of course, these sums will not 
pay for the war, and the public debt 
will unquestionably be raised above 
$1,000 per capita. Strangely, econo 
mists are not nearly so concerned, om 
principle, with these fantastic costsé 
war as they were with the less spe 
tacular but far more menacing prt 
war increases in the burden of taxt 
tion. Nor is the taxpaying publi 
complaining as before Pearl Harbor 


Taxation and public expenditure 
are, fundamentally, simply a method 
of spending the national income+ 
socialistic method. As such, and dé 
spite the unquestioned necessity for 
them, they stand in opposition to tht 
principles of the traditional America 
economy. 
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American Way—Free Enterprise 


That economy has its foundations 
jn free enterprise, with the direction 
of production left in the hands of in- 
dividuals subjected to only a mini- 
mum of governmental dictation and 
control. Business men have com- 
mand over the vast productive capa- 
city of the country and decide how it 
is to be utilized. They determine 
what is to be produced, and when, and 
where, and how, and how much of it. 
There is no compulsion on them to 
utilize land and capital or to hire la- 
bor. 


Offhand, this might seem to be a 
very inefficient kind of economic or- 
ganization. It is severely criticized 
whenever, as during the Great De- 
pression, it is working badly, but 
when it is working well, as it usually 
is, we have little fault to find with it. 
We believe that it has given us the 
highest standard of living of any peo- 
ple at any time. We believe that it 
utilizes our power to produce more 
efficiently than it could be utilized un- 
der any other type of economic or- 
ganization, that it has a natural ten- 
dency to give us a maximum output 
of the goods and services we most de- 
sire. And we believe that it functions 
automatically, by a sort of natural 
compulsion, to promote the general 
welfare. 


No one has ever seriously accused 
business men in general of being phil- 
anthropists. We have expected them 
to be selfish and to be motivated pri- 
marily by the desire to achieve profits 
for themselves. But we have believed 
that the only means by which busi- 
hessmen can maximize their own 
profits is by utilizing our productive 
resources to the utmost in the produc- 
tion of those goods which we most 
desire. Thus we can leave the initia- 
tive in production to profit-seeking 
enterprise, with some assurance that 
we will be supplied the goods we 
want and in the right proportions. 


Freedom for the Individual 


Nor is individual freedom in eco- 
nomic affairs confined to the business- 
man. In our society each individual 
can, within the limits of his capacity, 
choose the kind of work he will do. 
It is true that opportunity is not equal 
for all and that the range of choice 
for some is narrow. Yet the typical 
American has a choice of employers 
and of jobs. No one tells him he must 
work in a foundry, or a mill, or a 
mine. No one tells him he must 
be a carpenter, or a plumber, or a 
painter. He is not predestined to the 
law, or medicine, or the ministry. 
Within the range of his talents and 
his educational opportunities, he is 
free to choose his occupation. And 
his choice is based on self-interest. 
He prefers that work which promises 
the greatest reward for his efforts, 
and that is the work which the fewest 
others can perform. Employers will 
always pay more for rare and needed 
abilities than for those that are more 
common or less needed. Hence each 
free individual, motivated by the de- 
sire to improve his own economic sta- 
tus, is led to qualify himself for that 
job in which society most needs his 
services. 

We give to free business men the 
responsibility of initiating and guid- 
ing production and we give to free 
workmen the right to choose their 
own occupations. 

We rely on the incentive of individ- 
ual self-interest to persuade the busi- 
nessmen to keep the wheels of indus- 
try turning and producing the right 
goods; and we rely on the same incen- 
tive to keep the workmen at their 
tasks and to persuade them to strive 
ever to qualify for positions of greater 
social usefulness. 


Produce Much and Have Much 


Now to return, at long last, to the 
proposition that taxation and public 
expenditure are in fundamental oppo- 
sition to the traditional American 
economy. Our economy functions by 
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offering to reward each producer in 
proportion to his productivity. It says 
to each individual, in effect: 

“You can work at what you please; 
you can work diligently or slothfully ; 
you can add much or little to the na- 
tion’s annual product of useful goods 
and services. But as ye sow, so also 
shall ye reap. Produce much, and 
you shall have much. Produce little, 
and you shall have little. It is entire- 
ly for you to decide.” 

It is because Americans have tra- 
ditionally decided to produce much 
and have much, that we have so con- 
stantly improved our standard of liv- 


ing. 
Creed of Taxgatherer 


The creed of the taxgatherer, on the 
other hand,.is that of the socialist so- 
ciety: “From each according to his 
ability; to each according to his 
need.” To a very large extent, this 
means that taxation takes from those 
who, by producing, have earned 
wealth for themselves; and uses what 
it takes for the benefit of those who, 
by failing to produce, have failed to 
earn enough to take care of their in- 
dividual needs. 


Incentive To Produce 


The American economy offers a 
prize to maximum production. But 
part of what a man earns by his ef- 
forts, the Government takes from him 
in taxation. The greater the percent- 
age of the national income that the 
Government takes for collective 
spending, the smaller the percentage 
that remains for that private spending 
which in time of peace constitutes the 
incentive to productive effort. There 
is a point beyond which government 
cannot go in taking private income 
for public purposes without destroy- 
ing the incentive for the earning of 
private income. When that point is 
reached, reliance can no longer be 
placed on private initiative to keep 
the wheels of industry turning. How 
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close had we approached the limit of 
taxation in 1938, with almost one 
quarter of the national income seized 
by the taxgathers? Close enough, at 
any rate, so that those who could see 
were viewing with alarm. 


Federal Taxes in Time of War 


But now we are at war. Federal 
taxes are mounting to unprecedented 
heights. And we do not view them 
with alarm at all! Some of us who 
were shouting loudest for tax redue 
tion in 1938, are most active in spon 
soring even greater tax increases ip 
1942! And we do not even consider 
ourselves inconsistent. Heavy Fed. 
eral taxation during the period of the 
war, far from constituting a threat to 
the free enterprise system, is the best 
possible hope for preserving it. 


War Makes a New Incentive 


The peacetime objection to the cok 


lective spending of too large a per 
centage of the national income is that 
it leaves too small a percentage for 
the private spending that constitutes 
the incentive for productive effort. 


But when the Nation’s freedom is 
threatened, our institutions’ jeopar 
dized, our very lives imperiled, public 
expenditure becomes the strongest 
possible incentive to private effort. 
Nothing that individuals could buy 
with their incomes if left in their 
hands — nothing, at any rate, above 
the bare necessities of life—is quite 
so important to them, even as ind 
viduals, as the ships and planes, tanks 
and munitions, that the Federal Gor 
ernment can buy with the income 
turned over to it in taxes and loans 
During war, we would rather spend 
our money collectively for things that 
can only be bought collectively, than 
privately for things that will not cor 
tribute to securing the one thing we 
all want most—Victory. 

While the war continues, therefort, 
maximum Federal taxation and cok 
lective war expenditure, far from bt 
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ing inconsistent with a free enterprise 
economy, constitute the strongest 
possible urge to make such an econ- 
omy function with the utmost effec- 
tiveness. 


Taxation vs. Borrowing 


Why taxation instead of public bor- 
rowing? When we turn our income 
over to the Government in the pur- 
chase of bonds, do we not contribute 
to the sinews of war as effectively as 
when we turn it over in payment of 
taxes? Can we not, through the bor- 
rowing process, shift some of the tre- 
mendous costs of the war onto the 
shoulders of the future generations 
who will share the benefits of Vic- 
tory? 

Immediately, there is little differ- 
ence in the effects of taxation and bor- 
rowing. In either event, individuals 
give up the money with which thev 
might have made private purchases 
and the Government receives it and 
can spend it for the materials of war- 
fare. Moreover, try as we may, we 
cannot finance the war entirely out of 
taxation and are compelled to resort 
to borrowing on an unprecedented 
scale. However, this is only because 
our tax system is so inefficient that it 
cannot find and take all that individ- 
uals are able to turn over to the Gov- 
ernment. In so far as taxation can 
secure the necessary funds, it should 
be used in preference to public bor- 
rowing. 


Cannot Postpone Real War Cost 


In no real sense can the cost of the 
war be postponed or shifted to the 
future. Wars are not fought with 
money, or with bookkeeping entries, 
or with embossed promises to pay. 
They are fought with steel and iron, 
with ships and planes, tanks and 
guns, men and munitions. They can- 
not be fought with the steel that fu- 
ture generations can produce. They 
must be fought with the men and 
materials that can be thrown into the 


107 


field while the war continues. We, 
and not our children, must supply 
these men and these materials. They 
are the real cost of the war. We pay 
that cost by going without the auto- 
mobiles, and washing machines, and 
radios, and some of the food that we 
would have if war did not demand 
that we sacrifice them. Some of us, 
of course, pay much more dearly in 
terms of human loss. None of these 
losses can be postponed. 

All that we can postpone by financ- 
ing the war out of public borrowings 
rather than taxation, is a bookkeeping 
problem for the future. If we could 
borrow from abroad, we might save 
ourselves some present sacrifice and 
leave our children to pay the bills. 
But we can borrow only from our 
own people and the public revenue 
for retiring the bonds in the future 
can only come from our own people. 
If each citizen lends to the Federal 
Government in proportion to his tax- 
paying ability, he turns his money 
over to the Government now and re- 
ceives back a bond. When his bond 
is redeemed in the future, it will have 
to be with his own money paid in the 
future—and he would be better off 
never to have received the bond, for 
he would thus be saved the costs of 
having the Government collect from 
him in order to repay him. 


Of course, bonds are not bought by 
citizens in exact proportion to their 
Federal tax payments. Some buy less 
than their share of bonds, others 
more. When the war is over, the 
Government must tax Peter to pay 
Paul. That is fair enough. But it 
saves costs and avoids postwar dif- 
ficulties to require Peter to pay his 
share currently, in so far as that is 
possible, by financing the war out of 
current taxation rather than Govern- 
ment borrowing. 

It is true that both Peter and Paul 
may hold their bonds at a future. date, 
when they have retired and the coun- 
try’s work is being done and its taxes 


(Continued on page 110) 
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saneeeniaiatiienes 


SERVICE OF PROCESS ON CORPORATIONS 


N an article in the October, 1941, issue of the Bark BuLLetin (p. 29), E. J. 

Grant, of the Los Angeles Bar, comments on the effect of the 1941 amend- 
ments to section 411 of the Code of Civil Procedure and section 373 of the Civil 
Code, relating to service of process on certain corporations. 


The Appellate Department of the Superior Court for Los Angeles recently 
held that the sections as amended in 1941 are unconstitutional. By those amend- 
ments, said the court in Bruhnke v. Golden West Wineries, 56 A. C. A. Supp. 
191, “the Legislature, either intentionally or unintentionally, has completely 
eliminated the long-standing right to serve process upon a regular officer of a 
domestic corporation which had failed to file its certificate of designation [with the 
Secretary of State]. It has done away with the important necessity of showing, 
by affidavit, the exercise of due diligence in attempting to personally so serve such 
process, and the requirement to procure an order of court permitting substituted 
service on the Secretary of State. The removal of these rights and safeguards 
opens the door to fraud and injustice.” 


After further analyzing the two sections as amended the court said that the 
method provided therein for service of process on domestic corporations “amounts 
to a violation of the “due process’ clauses of both the federal and state Constitu- 
tions.” The court then compared the existing safeguards with reference to 
service on foreign corporations and concluded its opinion as follows: “The mere 
recital of the protective requirements thus enacted for the benefit of a foreign 
corporation doing business within this state demonstrates the many more favorable 
conditions thus prescribed by law over those now existing in favor of domestic 
corporations in this state and therefore the unconstitutionality of the code sections 
in question.” 

The opinion was written by Kincaid, Judge pro tem. Fox, Acting P. J., 
and Vickers, J. pro tem, concurred. A petition for rehearing was denied. 
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paid by Tom, Dick, and Harry, of a 
younger generation. Then it would 
appear that, through the borrowing 
process, a part of the cost of the war 
had effectively been postponed to be 
borne by our children. But this ap- 
parent postponement is not real. All 
of the costs of war must be borne 
while it is being fought. Through 
borrowing and the issuance of bonds, 
we may require that a future genera- 
tion give up a part of its earnings to 
support an older generation that holds 
war bonds and that such support be 
apportioned to bond-holdings. Wheth- 
er or not such a program is advisable 
is a question of national policy, not 
of war finance or war economics. In 
the Social Security Act of 1935, we 
adopted a policy of requiring the 
younger generation to help support 
the older, on the expectation of being 


themselves supported when they- 


reach old age. It is seriously to be 
questioned whether it is a sound so- 
cial policy to cast upon them now the 
additional burden of supporting in the 
future millions of holders of war 
bonds, who would gladly have paid 
for the war out of taxation had an 
adequate tax program been presented. 


Financing the war out of taxation 
rather than public borrowing will not, 
therefore, increase our present bur- 
dens and it will certainly diminish our 
postwar problems of Government fi- 
nance. It will, in addition, have some 
very practical advantages. 


Consumption vs. Saving 


In a free society, people use their 
incomes for two principal purposes. 
A part of what they receive, they 
spend on the purchase of goods and 
services for immediate consumption. 
The other part, they save and invest. 
“Saved” money is seldom hoarded. It 
is spent just as truly as is the money 
used in the purchase of consumption 
goods, but it is spent for the direct or 
indirect purchase of production goods 
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—tools, machinery, and materials 
used to promote production. From 
money spent in this way, people ex- 
pect to receive an income in the form 
of interest or dividends. 


War Bonds An Excellent 
Investment 


Government bonds will be bought 
freely out of funds set aside for in- 
vestment. They are an excellent in- 
vestment, and it takes little persua- 
sion to induce those with available 
means to divert them from industrial 
investment into the coffers of the 
Government. But little is gained by 
such diversion. Industry must ex- 
pand to meet the demand for unpre 
cedented production to provide the 
materials of war. If private investors 
do not provide the funds for such ex- 
pansion, the Government must pro- 
vide them, and it has been doing soon 
a very large scale. There is no partic- 
ular advantage in having the invest- 
ment funds of the country flow into 
industry through governmental chan- 
nels, rather than direct from the in- 
vestor to industry. It may give the 
Government somewhat better control 
over the direction which industrial 
expansion takes, but such expansion 
would in any event be determined by 
Government orders and would be in 
the direction most necessary for the 
war effort. Thus the effect of gov- 
ernmental borrowing of the invest 
ment funds of the country is vastly to 
increase the public debt, with no as 
surance that the funds will be used 
any more effectively in promoting 
necessary production than they would 
be if they flowed directly to industry 
without the intermediation of the 
Government. 


Diversion of Consumption Money 


It is the other part of the income of 
its people—the part normally used for 
the purchase of consumption goods— 
that the Government must divert 
from private to public expenditure. 
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It is that part which the Government 
will collect through taxation. While 
people view the purchase of Govern- 
ment bonds as an investment, they 
view the payment of taxes as an ex- 
penditure. They know that the Gov- 
ernment will not pay them interest on 
the taxes it collects from them nor 
will it, in the future, repay the prin- 
cipal. They cannot use what they 
spend for taxes to support them in 
their old age. As the tax burden 
mounts, they tighten their belts and 
make every effort to pay their taxes 
by reducing their expenditures for 
consumer goods. 


That is exactly the course we must 
follow in paying for the war. We 
must get along without luxuries and 
without a great many things that we 
have come to consider as necessaries. 
The productive energy that has been 
giving us those things must now pro- 
duce arms and munitions. The proc- 
ess by which this is accomplished, in 
a free enterprise economy, is for us to 
turn over our earnings to the Govern- 
ment. Then we no longer have money 
to buy things that we are able to do 
without and the Government has the 
money with which to buy the things 
that the nation cannot do without. 


Heavy Taxation for Everyone 


This means that the taxes we pay 
must be the kind that hurt. It means 
a real sacrifice in our standard of liv- 
ing. It means very heavy taxation, 
not merely of the rich, but of the 
masses of the people—the ones who 
normally consume the great bulk of 
the consumption goods. Ninety per 
cent of the national income goes to 
people who make less than $15,000 a 
year; 75 per cent to families getting 
less than $5,000; and 45 per cent to 
families receiving less than $2,500. 
The very wealthy, who receive 10 per 
cent of the national income, paid over 
half of it in taxes even before the war 
began. Much of what they retained 
after taxation, they invested in indus- 
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try. They consumed not much over 
5 per cent of the nation’s output of 
consumption goods. If we took from 
them every penny of their income, it 
would provide less than a fifth of the 
additional Government costs necessi- 
tated by the war, and the resulting 
diversion of the nation’s productive 
energy from consumption goods to 
war materials would be insignificant. 

In order to achieve that absolutely 
necessary diversion on a major scale, 
wartime taxes must fall upon the mid- 
dle and lower income groups, who 
constitute the great market for con- 
sumer goods. Those taxes will be 
paid in real sacrifice. In a world 
where bandits run amuck we cannot 
have our comfortable ways of living 
and have our freedom too. 

The sacrifice, however, may not be 
quite as great as the tax burden might 
indicate. Priorities and rationing have 
already stopped the production of 
many consumer commodities and cur- 
tailed the production of others; and 
this process has barely started. Real 
shortages have already appeared or 
are in immediate prospect. Mean- 
time, many in the lower income 
groups are receiving double or treble 
their prewar wages. If they are not 
subject to heavy taxation, they will 
enter the markets with their pockets 
bulging, to bid against each other for 
the greatly restricted supply of con- 
sumer goods. Prices would skyrock- 
et and price ceilings would only 
drive commodities into the black mar- 
kets. The people would get no more 
to consume, for there is only so much 
to be had and men and materials are 
not available for producing more. In- 
flation would destroy the benefits of 
higher wages. 


Taxation—Antidote for 
Inflation 


Taxation, if it takes the funds that 
would otherwise be offered for con- 
sumer goods, is the best possible anti- 
dote for inflation. If all workers, be- 
fore going into the markets, turn over 
half of their earnings to the Govern- 
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ment, they will have only half as 
much to offer for commodities. They 
are likely to find that they can buy as 
much for the earnings that remain to 
them, as they could have bought for 
their whole wage in the black mar- 
kets, had they not been taxed. The 
real tax burden is not to be measured 
by the figures on the checks we send 
the Government. Those will be mis- 
leading, in so far as taxation checks 
inflation and sustains the purchasing 
power of the money that remains to 
us after our taxes are paid. 


The real tax burden is to be meas- 
ured in terms of our sacrifice of real 
income in the form of consumer 
goods. The material cost of the war 
to us we shall pay by getting along 
with the old car and driving it only 
when necessary; by making the old 
overcoat, and radio, and refrigerator, 
do for another year or two, or for the 
duration; by eating plainer food, and 
perhaps less of it; by working harder 
and producing more, while consuming 
less. What an insignificant cost, if 
for it we purchase freedom for Amer- 
ica and for the world. Of course the 
human costs must be incalculable, but 
the material costs, unprecedented 
though they be, scarcely merit being 
called a “burden.” Why should we 
ask that, before we bear them, the 
Government give its written promise 
that it will repay? 


A final word should be said of the 
merits of taxation rather than public 
borrowing as a method of war finance. 
While our freedom is at stake, we will 
gladly pay all the taxes that we can. 
Once it is secure, our attitude will 
change. Again, self-interest will be 
measured by individual standards. No 
longer will we be willing to work to 
the utmost in order to pay taxes for 
public purposes. Unless we can re- 


tain for our own use a reasonable per- 
centage of what we earn by our ef- 
forts, we shall have little incentive to 
achieve maximum production and 
thus render a maximum social serv- 
ice. 
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There is little doubt that, despite all 
efforts to finance the war to the great. 
est possible degree through taxation, 
we shall borrow up to the present 
legal limit of a hundred and twenty- 
five billions of dollars, and then very 
likely extend the limit. At best, we 
shall emerge from this war with a 
public debt never before imagined in 
America and with permanently high- 
er Federal taxes to finance it. The 
lower we can keep the debt, the lower 
we can keep the postwar taxes. And 
the lower we can keep those taxes, 
the greater our chance of leaving to 
the individual for private purposes 
sufficient of his income to constitute 
an adequate incentive to production, 
the better our chance of preserving 
the free enterprise system if that is 
the system we want and are fighting 
to maintain. 


The war has brought us face-to- 
face with reality. We know that it 
can be won only by production. Un- 
necessary consumption will not help, 
We know that, while the war con- 
tinues, our salvation depends on hard 
work and economy, that national 
strength is to be found at the work 
bench and not in the pig trough. 


The work-bench philosophy is as 
applicable to peace times as to war. 
If we retain that philosophy when 
Victory is won, we can shape our na- 
tional policy to encourage, rather than 
to discourage, maximum production. 
We can frame a tax system designed 
to preserve the rewards of industry 
and thrift and to penalize indolence 
and extravagence. We can stimulate 
saving and investment and build in- 
dustrial equipment that will multiply 
the output of every worker. Then we 
can pay our taxes without hardship 
and without discouragement to enter- 
prise and labor. Then we can preserve 
and improve the American way of 
life. Then we can be secure in out 
day against any threat of a life in 
which “nobody pays taxes, and the 
Government provides a living for all.” 
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taxation, to two members of the Bar of this County 
Pree with the appointment of Presiding Justice 

twenty Schauer of the Third Division of the District 
hen very Court of Appeal, Second District, to the Su- 
best, we preme Court, to fill the vacancy on that Bench 
with a caused by the death of Justice Houser, and the 

gined in appointment of Judge Walter Desmond to suc- 
tly high- ceed Justice Schauer as Presiding Justice of 
it. The the District Court of Appeal. It is an in- 
he lower teresting coincidence that each had just com- 
es. And pleted a year’s service as Presiding Judge of 
se taxes, the Superior Court for Los Angeles County 
aving to immediately before his appointment to the 
purposes District Court of Appeal. Both appointments 
onstitute were speedily confirmed by the qualifications 
»duction, commission and were welcomed by the Bar. 
F that B ___ Justice Schauer was born in Santa Maria 
fightin fifty-one years ago and received his education 
8 in California. Admitted to the Bar in 1913, 


B. REY SCHAUER he engaged in general practice until 1927, 





face-to- when he was appointed to the Superior Court 
y that it by Governor Young. His career as a naval officer is noted in the sketch of 
on. Un- Justice Schauer by Neil McCarroll in the November, 1941, issue of the Bar 
10t help, Buttetin. After Pearl Harbor the former Presiding Justice, as a Lieutenant 
var Ccon- Commander in the Naval Reserve, again became active in naval affairs as an 
on hard aide to Governor Olson. 

national Like his predecessor in office, Presiding Justice Walter Desmond was ap- 
he work pointed to the Superior Court for Los An- 

ugh. geles County by Governor Young in 1927. 

1y is as Prior to his appointment he engaged in 

to war, active practice in Boston for four and a half 

'y when years and, after 1906, in Long Beach, except 

- our na- when holding public office. A Democrat of 

her than the old school, he served as Commissioner of 

yduction. Public Works in Long Beach from 1908 to 





designed 1911, and as Postmaster from 1914 to 1922. 


industry He is no stranger to the District Court of 
ndolence Appeal, having served as an associate justice 
timulate of that court by appointment in 1934, and 
build in- more recently by repeated assignments by the 
multiply Judicial Council as justice pro tem. 

Then we 


In addition to these appointments Gov- 


hardship ernor Olson also honored two members of 

to enter- this Association with the appointment of 

ae Judge Harold Landreth of the Municipal 

way'3 Court and Harold B. Jeffrey, a member of the 

e in our Industrial Accident Commission, to fill two of 

2 life in the existing vacancies on the Bench of he a 
and the 


oral.” Superior Court for Los Angeles County. WALTER DESMOND 
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F. B. I NEEDS MORE MEN 


S LATE as October, 1942, we called attention of the needs of the Federal 

Bureau of Investigation for men qualified to serve as special agents. The 
need is even more imperative. In a recent statement Mr. R. O. Hood, Special 
Agent in Charge of the Los Angeles Field Division, said: 

“Since the outbreak of the war in Europe and the designation of the FBI by 
the President to co-ordinate the investigations of all espionage, counter-espionage, 
sabotage and related matters, the FBI Special Agent personnel, has been more than 
tripled. 

“We have not, however, lowered the previous high standards established in 1924, 
when Mr. John Edgar Hoover became Director of the FBI. Applicants for the 
position of Special Agent must still pass rigid tests, be in excellent physical condi- 
tion and survive a thorough investigation as to loyalty, integrity, and ability. Appoint- 
ments are based on personal qualifications and merit.” 

Generally applicants must be graduate lawyers or accountants between the 
ages of 23 and 35 years, although some applications are being accepted from 
persons within those age limits who, while neither lawyers nor accountants, are 
college graduates with extensive investigative experience. Mr. Hood points out 
that only men are eligible and that marriage is no bar. Upon receiving appoint- 
ment as special agent, applicants will proceed at their own expense to Washington 
ta be enrolled in the three months training course. Their salaries will start with 
their enrollment. Applications from those classified 1-A in the Draft will not be 
considered. Persons interested should communicate with the F. B. I., 900 Secur- 
ity Building, Los Angeles. 





Corporate Executors and Trustees cannot be 
members of the armed forces—their appointment 
assures uninterrupted administration of estates 
and testamentary trusts. 


Corporate Trustees —through private trusts — 

enable men and women entering military service 
to place their property —at least for the duration — under manage- 
ment which will function continuously and effectively. 


TITLE INSURANCE AND TRUST COMPANY 
433 South Spring Street - Les Angeles 
The Oldest Trust Company in the Pacific Southwest 


TOP THAT 10%. This Honor Roll Symbol signifies that 
more than 90% of our organization’s personnel are subscrib- 
ing regularly to War Bond purchases in an amount exceeding 
10% of the total payroll. 
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FAREWELL TO THE DOCTRINE OF 
MATRIMONIAL DOMICILE 


Delvy Thomas Walton, of the Los Angeles Bar 








N December 21, 1942, the Supreme Court of the United States decided the 
case of W illiams, et al. v. State of North Carolina‘ (two Justices dissenting) 
thereby overruling a former decision of that court which has stood as a landmark 
in judicial history since 1906 and which has agitated the minds of students of the 
law, practicing attorneys and jurists alike for many years—the celebrated and 
oft- <critized case of Haddock v. Haddock? 

While, in a period of thirty-six years, the Haddock case (a five-four decision 
with Mr. Justice Holmes writing the dissenting opinion) has been the subject of 
many discussions, both judicial and extra-judicial, nevertheless by the destruction 
of its holding, that body of law adhering to its pronounced theory of matrimonial 
domicile is going to require revamping and an extensive overhauling in the 
increased number of states where it has spread in the years of its existence. 
Briefly stated, the important considerations follow. 

The Conflict of Laws of the United States concerning the existence and 
endurance of a marital relation between two persons is the primary concern of 
the state of the domicil of the persons. By the Constitution of the United 
States, authority over questions of marriage and divorce is reserved to each of 
the forty-eight states. Each state has the constitutional power to translate into 
law its own notions of policy concerning the family institution, and in our country 
where citizens pass from one state to another, whether from North Carolina to 
Nevada (as in the present marital situation), New York to Arkansas, New 
Jersey to Florida, or California to Pennsylvania (Delanoy v. Delanoy, 216 Cal. 
27), difficulties inevitably arise; hence the rules that if persons would be deemed 
married by the state of their domicil, they are married under the laws of other 
states as well, and if not married by the state of their domicil, they are not 
married under the law of other states. (Restatement, Conflict of Laws, Sec. 
54, 119, 121; Beale, Conflict of Laws, Secs. 54.1, 121.2, 132.6; 9 Cal. Jur. 817; 
86 A. L. R. 1329; 17 Amer. Jur., Divorce and Separation, Sec. 256, p. 282; 
27 Cor. Jur., Divorce, pp. 1294 et seq. (Sec. 333). It follows that a decree of 
dissolution of marriage will be given that legal effect if, and only if, the state 
of domicil of the parties would so decide. The law summarized by this corollary 
is not complicated when both spouses have the same domicil, and, since domicil 
is the basis of jurisdiction to dissolve a marriage, a decree of dissolution is 
always open to collateral attack on the ground that the parties were not domiciled 
in the state and their state of domicil would not give validity to the decree. 
When the wife and the husband have separate domicils, as they may have in 
the United States (Williamson v. Osenton, 232 U. S. 619 (1913), complications 
arise. 

Thus in Haddock v. Haddock, one spouse was domiciled in New York and 
the other in Connecticut. The spouse domiciled in Connecticut obtained a de- 
cree of dissolution of marriage from a court of that state. Defendant spouse 
was not served with process in the action while personally subject to the 
jurisdiction of Connecticut, nor did she appear in the suit or consent to the 
jurisdiction of the court. New York was the state of the last matrimonial 
domicil (defined usually as where the spouses were living before the trouble 


163 Sup. hy Rep. 


207. 
2201 U. 562, 36 Sup. Ct. 525, 50 L. Ed. 867. For a full discussion see, Delvy T. 


Walton, icterontionas and Migratory Divorces,” Illinois Law Review, January, 1927, 
Vol. XXI, p. 435. 
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arose, 27 Yale L. J. 59, 65) and in such case no faith and credit was required 
to be given to the Connecticut decree. 

Before this ruling by the Supreme Court of the United States, the courts 
of various states had passed on this question with varying results. In the ma- 
jority of these states the decree of Connecticut (either under the full faith and 
credit clause, or by rules of comity) had been given the effect of a complete dis. 
solution. In some states, including New York, validity was refused. Conse. 
quently when the Haddock case was decided, the strength of its ruling expanded, 
and the doctrine of matrimonial domicil took on added significance. Even then 
the majority opinion conceded that the Connecticut decree would be valid in that 
state, but not valid in New York,® creating a somewhat anomalous situation of 

Apart from moral prejudices or sympathy for victims of marital tyranny, 
the problem is one of intelligent adjustment of governmental power in a technical 
legal sense. Mr. Justice White in the Haddock case held as he did because of 
the susceptibility of abuses in divorce matters; the Court today through Mr, 
Justice Douglas is of opinion that either the abuses continue notwithstanding 
the decision, or that it is a matter of practical jurisprudence (regardless of which 
spouse was at fault) to leave the question of proper domicil to the states, and 
compel respect for their judgments operating upon domiciled citizens under 
the Full Faith and Credit Clause of the Constitution, where due process of law 
clearly appears. 

In Williams, et al. v. State of North Carolina, we have a diversity of domi- 
ciles. Williams and Mrs. Hendrix, who had matrimonial domiciles in North 
Carolina, went to Nevada and each acquired domiciles there according to the 
Nevada court’s finding, and decrees were granted to each of them upon com 
structive service. The action was quasi in rem; Nevada having jurisdiction of 
part of the res, and, drawing unto itself the balance, then proceeded to adjudicate 
in favor of its domiciled citizens. When they were divorced, they immediately 
married, and shortly returned to North Carolina. The unusual situation was 
therefore presented of a prosecution for bigamous cohabitation under the loca 
statutes. Their defenses were, on joint trial, the exemplified copies of pleadings 
of the Nevada court, a part of which were the blue-ribboned decrees, and 
other proceedings had there, all offered in evidence. Motions of nonsuit were 











































denied, the case given to the jury under instructions based on existing North § | 
Carolina law, and convictions swiftly followed. Following sentence, appeals were 
taken to the Supreme Court of North Carolina, and affirmance resulted. (For § ° 
full details see State v. Williams and Hendrix, 220 N. Car. 445, 17 S. E. (2d) @ ° 
769). The Court took a certain pride in its “drastic” laws relating to absolute B ¢ 
divorce—possibly in comparison to Nevada’s—one important variation being tht § > 
the local statute required all facts in divorce cases to be passed upon by a jury. & & 
The Court concluded that no bona fide domicil was acquired by either of the 1 
parties in Nevada, and relied upon the doctrine of matrimonial domicil which hal § 4 
become embedded in its own judicial decisions, as well as citing the Haddock case 
Certiorari was granted in the Supreme Court of the United States, a @ ™ 
reversal of the two convictions followed. The decision, again departing from ™ 
stare decisis, lays the new foundation upon which to firmly build the rule o th 
severability for purposes of dissolution of the multiple incidents of the marriage 8 
relation, by abolishing the rule of matrimonial domicil. Whether the Court ws fm ‘ 
required, under the facts before it, to go as far as it did is not for discussion here @ 2! 
There is some evidence in the record that Mr. Hendrix removed from North % > 
(Continued on page 118) : 
3See Beale, 19 Harv. L. Rev. 586, “The decision then is opposed to reason, © a4 
authority, and to morality, . . .” Haddock Revisited, 39 Harv. L. Rev. 417. 






a spouse divorced in Connecticut but not in New York. 
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DO YOU NEED TO RAISE FUNDS FOR 
A CLIENT OR A PROBATE ESTATE? 


¥& SEE US FOR REAL ESTATE LOANS up to 60% 


of appraised value. % We will also purchase exist- 





ing loans. *& Free preliminary estimates. * Just dial 


Michigan 0111 and ask for Mr. Koch or write to us 


CALIFORNIA TRUST COMPANY 629 soutn serine street 








THE JANUARY MEETING 


ITH the Junior Barristers in charge, the Association held its regular meet- 

ing at noon on January 5 at the Biltmore Hotel. George Breslin, our re- 
tiring President, turned the gavel over to Robert Morris, Jr., Chairman of the 
Junior Barristers. 

Following the custom established some years ago, the meeting honored the 
successful candidates for admission to the Bar. In the absence of the Chief Jus- 
tice, Justice Shenk introduced the other members of the Supreme Court, in- 
cluding Justice B. Rey Schauer, who took his oath of office shortly before the 
New Year, and then welcomed the new attorneys. He also introduced the new 
Clerk of the Supreme Court, A. V. Haskell, recently appointed to succeed Grant 
Taylor. Frank B. Belcher, former President of the Association and now Presi- 
dent of the State Bar, extended the greetings of the State Bar to its new members. 

The meeting ended with the interesting address of Manchester Boddy, edi- 
tor and publisher of the Daily News. Speaking of the Prospects of Peace, 
Mr. Boddy advanced the theory that the overall cause of World War II was 
the loss of the old type of leadership in Europe resulting from the tremendous 
growth of population since 1800 and the advent of science. Observing that 
the war is a “compensatory action,” he said that out of it a new economy and 
anew leadership were evolving which would not pass with the coming of peace. 
Suggesting that we would continue to call it “Democracy” after the war, he said 
that the new economy would nevertheless be wholly different from that of the 
past. In conclusion, Mr. Boddy predicted ultimate victory for “our side,” but 
added: “Let us be sure that we understand the responsibilities that will come 
with that victory and, defining it, make sure that it will serve the peace of the 
World in years to come.” 
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Carolina to Akron, Ohio, and had agreed in writing to enter an appearance ip 
Nevada, but later refused to do so, and was evading service of process, and was 
the party at fault in the wife’s two Nevada causes of action. The Supreme Cour 
did not discuss whether this constituted an abandonment of the matrimonial 
domicil in his case. Mrs. Williams was served in North Carolina with a copy 
of the Nevada summons and complaint filed by her husband, and there appeared 
no lack of compliance with due process. 


The refusal of North Carolina to recognize the extra-territorial effect of the 
Nevada decrees under the Full Faith and Credit Clause was the sole question 
before the Supreme Court. North Carolina admitted that there probably was 
“enough evidence in the record to require that petitioners be considered to hay 
been actually domiciled in Nevada” and the higher court said: 

“It is difficult to perceive how North Carolina could be said to have an 
interest in Nevada's domiciliaries superior to the interest of Nevada. : 
But where a state adopts, as it has the power to do, a less strict rule, it is 
quite another thing to say that its decrees affecting the marital status of its 
domiciliaries are not entitled to full faith and credit in sister states.” 

When the requirements of procedural due process are wholly met, they must 
be recognized throughout the Union so that there may be no breaking down of 
“integral parts of a single nation,” otherwise “‘a rule would be fostered which 
could not help but bring considerable disaster to innocent persons and _bastardize 
children hitherto supposed to be the offspring of lawful marriage . . . of 
else encourage collusive divorces.” 

If the decision in Haddock v. Haddock can be said to have been an exception 
to Article IV, section 1, of the Federal Constitution requiring each state to give 
full faith and credit to the public acts, records and judicial proceedings of every 
other state, resting on judicial fiat, certainly it no longer survives. With its 
passing the Court has accomplished what the Privy Council of England did in 
1895, in Le Mesurier v. Le Mesurier, A. C. 517, 540, by abolishing the Scottish 
innovation of matrimonial domicil, and settled authoritatively for the first time 
in England jurisdiction for divorce. The conclusion on the point was that “The 
Domicile for the time being of the married pair affords the only true test of 
jurisdiction to dissolve their marriage.” Lord Watson said: 

any judicial definition of matrimonial domicile which has hitherto 
been ‘attempted has been singularly wanting in precision, and not in the least 

calculated to produce a uniform result. . . . The introduction of so loose a 

rule into the jus gentium would, in all probability, lead to an inconvenient va- 

riety of practice, and would occasion the very conflict which it is the object of 
international jurisprudence to prevent.” 

Notwithstanding this ruling in a country where diversity of domicil could 
rarely exist, in the two famous cases in this country of Atherton v. Atherton 
(1901) 181 U. S. 155, and the Haddock case, the fact that a decree of divorce 
was or was not given by the court of the “matrimonial” domicil was the basis 
for determining whether other states must accord full faith and credit to it # 
against an absentee defendant. The Atherton case was followed in Thompson 

Thompson (1913), 226 U. S. 551, on similar facts. While the Haddock case 
was devised to prevent injustices, it is doubted that it has had that effect. Cer 
tainly the new milestone of Williams, et al. v. State of North Carolina, bold ® 
it may at first appear, has furnished and will furnish the answer to an 
question, i. ¢., the difference between a “matrimonial” domicil and any other kind 
of domicil. The difficulty was not so much with the term but in the erroneous 
rule of law spread throughout the states by reliance upon it. In the absence of@ 
uniform divorce law we are now returning to fundamentals. 





BULLETIN 


earance jp 
s, and was 
eme Court 
1atrimonial 
ith a copy 
e appeared 


fect of the 
e question 
bably was 
el to have 


lave an 


le, it is 
; of its 


they must 
g down of 
red which 
bastardize 

or 


1 exception 
ate to give 
Ss of every 

With its 
and did in 
he Scottish 
first time 
that “The 
ue test of 


hitherto 
ne least 
loose a 
ient va- 
bject of 


nicil could 
. Atherton 
of divorce 
; the basis 
it to it as 
Thompson 
ddock case 
fect. Cer 
1a, bold as 
to an old 
other kind 
erroneous 
»sence of a 


JANUARY, 1943 


THE FEDERAL REGISTER AND CODE OF 
FEDERAL REGULATIONS* 


By John H. Wigmore 
Lecturer on Law, Northwestern University 


ODAY, ninety per cent (say) of United States industry and commerce is 

living under federal regulations, in some degree. And the managers of in- 
dustry and commerce realize this. Now the sole authentic source for the validity 
of those regulations is the Federal Register, and its companion, the Code of 
Federal Regulations. But do the legal advisers of the men of industry and com- 
merce know this? And are they adequately familiar with the scheme of the 
Register and the Code, on which their legal advice must be based ? 

It may well be doubted. The doubt arose in the writer’s mind upon hearing 
from a lawyer-friend in a far western city of 300,000 population. A casual 
reference, in correspondence, to the Federal Register elicited the response that 
the Register was not to be found in any law library of that city or county, and 
could be found only in the city public library. If this instance were typical, then 
apparently the legal profession not only there, but in scores of other large cities, 
were making no demand on the Bar law libraries and the county law libraries to 
carry these sources, and were thus apparently unaware of the existence of these 
authentic sources for their legal advice. 

To learn whether this disquieting inference was well founded, correspondence 
was had with the Division of the Federal Register, The National Archives in 
Washington, in whose agency the Register and the Code are prepared and edited, 
The official figures are as follows: 

Number of subscriptions to the Federal Register: By public and university 
libraries, 115; by bar or other law libraries, 48, going to only twenty states; By 
individuals, 10,000 (about); To government offices (free), 8500. Evidently, 
then, the legal profession has not yet awakened to the utility of these sources. 
And evidently, also, it is unaware of their extraordinary merit as legal-literary 
documents ; for they are indeed virtually perfect of their kind. . . . 

The story goes back to 1935. In 1934 the Congress was alarmed by an 
incident in a federal trial (Panama Refining Co. v. Ryan, 293 U. S. 388) when 
the Attorney General, arguing in the Supreme Court, admitted that the trial had 
proceeded below in ignorance of a technical though inadvertent revocation of the 
regulation upon which the prosecution had rested. The Congress then passed 
the Act of July 26, 1935 (now U. S. Code, tit. 44, c. 8-A, §301). It created 
the office of Director, authorized the publication of the Federal Register, and 
required that all executive and administrative regulations “of general applica- 
bility and legal effect” be printed therein; and that they should have no effect 
until so published. The statute’s words are (Code, $307): “No document 
required . . . to be published in the Federal Register shall be valid as against 
any person who has not had actual knowledge thereof,” until it is filed with the 
Division and a copy “made available for public inspection in the office of the 
Director of the Division of the Federal Register”; and the printing follows 
promptly. Thus, thenceforward the attorney watching over his client’s affairs, 
controlled or affected by regulations of any of a hundred federal agencies, now 
has but one central place in which he needs to look regularly—the Federal 


— This amounted to a reformative revolution in federal administrative 
aw. 


*Reprinted from American Bar Association Journal for January, 1943 (Vol. 29, p. 10). 
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The Act also directed that by a certain later date each department or bu 
or agency should codify all prior regulations still in force and publish the 
in the Register. This latter provision created at first much consternation amg 
the hundred or more bureaus. There was great hustling and searching a 
the records, to eliminate the obsolete and to codify the still effective ones. 
the task has been long ago completed by most of them. So that this Act of 1§ 
prepared the way for presenting the legal world with something unique in 
legal history—a single current periodical in which every valid regulation eq 
be found at the time of issue, and a single book in which all of them we 
ultimately land in classified places. 

This giant problem of classification was successfully solved by an able & 
torial Committee. The materials are classified under 50 titles. Within the Tj 
are Parts, numbered serially. Within the Parts are Sections numbered deci 
and serially. So a complete citation can be made thus: tit. 8, §22.127; here) 
is the Part and .127 is the Section. This numbering is applied to each 
regulation when it first appears in the Register; so that its number there s 
where it will later be found in the Code volume. For example, in the Regt 
for Saturday, October 3, 1942, the documents contained are thus listed: Title 
Agricultural Credit, $3.70, functions of officers; Title 30, Mineral Resourg 
$333, coal price schedule; Title 32, National Defense, $944.30, priorities syste 
etc.; all arranged in the chronological order of filing dates. 


The Register is published daily, except Sundays, Mondays, and days 
lowing a legal holiday. Each year forms a volume, beginning with 1936; so 
Volume VII represents the regulations issued in 1942. It can best be cited 
volume and page, and not by date of publication (Annual subscription, $124 


The Code serves to replace the Register conveniently; for the Register noy 
days has become bulky (some 10,000 pages in a year), and the Code assemi 
all germane regulations on one subject together. 

The Code now consists of the Code proper and annual Supplements. 
main Code makes 15 volumes (one for the Index) and includes all regulaty 
dating (as issued) up to June 1, 1938 (if still in force on that date). The & 
Supplement contains everything dated June 1—December 31, 1938. The 
Supplement (2 vols.) and the 1940 Supplement (4 vols.) contain everything 
in those years respectively. No 1941 Supplement has yet appeared. In} 
Supplements, the same classified order of the Code is used. (Cost of Code 
Supplements, $60.00). 

Let us congratulate ourselves that the system came into effect in good seag 
to enable us to cope conveniently with the ever- mounting mass of federal 
ministrative law. 

But—what shall be said of the extraordinary blindness of our legal profess 
to this reformative revolution in the organization of one of our principal & 
sources ? 
Just turn back to the figures supplied by the Division, and reflect on @ 
significance. 





BAR ASSOCIATION BROADCASTS 


Homer Bell, chairman, and his committee of the Junior Barristers in chai 
of the radio broadcasts of the Association, informs us that the hour of the p 
grams has been changed to 7:30 p. m. The day is still Monday and the stat 
is still KFAC, which is 1330 ke on your dial. 3 
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TRUST DEPARTMENT 
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Established 1890 
Head Office: Spring Street at Fifth, Los Angeles 


Attorneys 


Why not avail yourselves of the many services 
we render the busy law office? 


Direct telephone line to Hall of Records, and a 
staff of experienced representatives standing by 
for checking records, assisting in preparation of 
notices, and in many other ways—at your service! 
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